Summary of Draft Changes to the Fiscal Year 2022
Housing Choice Voucher Administrative Plan

Below are edits, updates, and clarifications that are proposed to the Housing Choice Voucher
Administrative Plan. Substantial changes are noted as they appear in each chapter. Substantial changes
are defined as changes which have significantly altered the administrative policies, changes to rent or
admissions policies, organization of the waiting list, and additional activities or programs not included in
the previous plan. Grammatical and sentence structure alterations are not defined as substantial.

Introduction

Chapter 1 — Overview of the Program and Plan

1-111.D. Updating and Revising the Plan

o MDOC Policy to read:
“MDOC will review and update the plan as needed, to reflect changes in regulations,
MDOC operations, or when needed to ensure staff consistency in operation.”

Chapter 2 — Fair Housing and Equal Opportunity

No substantial edits.

Chapter 3 — Eligibility

3-lll.A. Overview

o Added language to include:

“While the regulations state that the PHA must prohibit admission for certain types of criminal
activity and give the PHY the option to deny for other types of previous criminal history, more
recent HUD rules and OGC guidance must also be taken into consideration when determining
whether a particular individual’s criminal history merits denial of admission.

When considering any denial of admission, PHAs may not use arrest records as the basis for
the denial. Further, HUD does not require the adoption of “One Strike” policies and reminds
PHAs of their obligation to safeguard the due process rights of applicants and tenants [Notice
PIH 2015-19].

HUD’s Office of General Council issued a memo on April 4, 2016, regarding the application of
Fair Housing Act standards to the use of criminal records. This memo states that a PHA violates
the Fair Housing Act when their policy or practice has an unjustified discriminatory effect,
even when the PHA had no intention to discriminate. Where a policy or practice that restricts
admission based on criminal history has a disparate impact on a particular race, national
origin, or other protected class, that policy or practice is in violation of the Fair Housing Act if
it is not necessary to serve a substantial, legitimate, nondiscriminatory interest of the PHA, or
if that interest could be served by another practice that has a less discriminatory effect [0GC
Memo 4/4/16].
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PHAs who impose blanket prohibitions on any person with any conviction record, no matter
when the conviction occurred, what the underlying conduct entailed, or what the convicted
person has done since then will be unable to show that such policy or practice is necessary to
achieve a substantial, legitimate, nondiscriminatory interest. Even a PHA with a more tailored
policy or practice that excludes individuals with only certain types of convictions must still
prove that its policy is necessary. To do this, the PHA must show that its policy accurately
distinguishes between criminal conduct that indicates a demonstrable risk to resident safety
and property and criminal conduct that does not.”

e 3-]l.B. Mandatory Denial of Assistance
o Updated MDOC Policy to include:
“Arecord or records of arrest will not be used as the sole basis of determining reasonable
cause.”

Chapter 4 — Applications, Waiting List, and Tenant Selection

e 4-|.B. Applying for Assistance
o Updated Montana Housing website link.

Chapter 5 — Briefings and Voucher Issuance

e No substantial edits.

Chapter 6 — Income and Subsidy Determinations
e 6-l.E. Earned Income Disallowance for Persons with Disabilities
o Removed the following language:
“While qualification for the disallowance is the same for all families, calculation of the
disallowance will differ depending on when the family member qualified for the EID.
Participants qualifying prior to May 9, 2016, will have the disallowance calculated under
the “Original Calculation Method” which requires a maximum lifetime disallowance
period of up to 48 consecutive months. Participants qualifying on or after May 9, 2016,
will be subject to the “Revised Calculation Method” which shortens the lifetime
disallowance period to 24 consecutive months.

Under both the original and new methods, the EID eligibility criteria, the benefit amount,
the single lifetime eligibility requirement and the ability of the applicable family member
to stop and restart employment during the eligibility period are the same.”

Chapter 7 — Verification
e  7.1.D. Third-Party Written and Oral Verification
o Updated MDOC Policy to include:
“At MDOC’s discretion, if additional paystubs are needed due to the family’s
circumstances (e.g., sporadic income, fluctuating schedule, etc.), MDOC may request
additional paystubs or a payroll record.”
e  7.IIJ. Student Financial Assistance
o Updated MDOC Policy to include:
“In addition, MDOC will request written verification of the student’s tuition, fees, and
other charges.”
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Chapter 8 — Housing Quality Standards and Rent Reasonableness Determinations

e 8.I.A. Overview

O

Updated MDOC Policy to include “authorized”

e  8.I1.D. Special Instructions

O

Updated MDOC Policy to include “biennial”

e 8.IIl.B. When Rent Reasonableness Determinations are Required

O

Added MDOC Policy:

“MDOC will conduct rent comparison for units receiving low-income housing tax credits
and units assisted under HUD’s HOME Investment Partnerships Program with non-rent-
restricted units in the same locality.”

Chapter 9 — General Leasing Policies

e No substantial edits.

Chapter 10 — Moving with Continued Assistance and Portability

e No substantial edits.

Chapter 11 — Reexaminations

e 11-I.B. Streamlined Annual Reexaminations

O

e 11-ll.C.
¢

Updated language to read:

“Two streamlining options are available, depending upon the percentage of the family’s
income that is received from fixed sources. If at least 90 percent of the family’s income is
from fixed sources, the PHA may streamline the verification of fixed income but is not
required to verify non-fixed income amounts.”

Notification of New Family Share and HAP Amount

Updated MDOC Policy to read:

“The notice will state the family has the right to request an explanation of how the
assistance was calculated and if the family disagrees, they have the right to informal
hearing. The notice will include the procedures for requesting an informal hearing.”

Chapter 12 — Termination of Assistance and Tenancy

e 12-11.D. Criteria for Deciding to Terminate Assistance

O

Added the section:

Use of Criminal Conviction Records After Admission [24 CFR 5.903]

“The regulation at 24 CFR 5.903 governs a PHA’s access to and use of criminal conviction
records obtained from a “law enforcement agency” such as the National Crime
Information Center (NCIC), police departments, and other law enforcement agencies that
hold criminal conviction records. While the regulatory listing of permitted uses for these
records includes PHA screening of applicants for admission to the HCV program, it
specifically excludes the use of records for lease enforcement and eviction of HCV
participants and excludes by omission a PHA’s use of records to terminate assistance for
participants. While a PHA has regulatory authority to use criminal conviction records for
the purpose of applicant screening for admission, there is no corresponding authority to
use these records to check for criminal and illegal drug activity by participants, and
therefore, PHAs may not use records for this purpose. The limitations, however, do not
apply to criminal conviction information searches from non-federal sources (i.e., sources
other than the “law enforcement agencies” defined in 24 CFR 5.902(b)). There is no
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12-111.B.
o)

prohibition that bars a PHA from using non-federal sources to conduct criminal
background checks of program participants.”

Grounds for Owner Termination of Tenancy

Added the following language to Other Good Cause subsection:

“If a property is subject to foreclosure, during the term of the lease, the new owner of the
property does not have a good cause to terminate the tenant’s lease, unless the new
owner will occupy the unit as their primary residence and has provided the tenant with
at least a 90-day notice to vacate. See Section 13-11.G. for a discussion of PHA policies
related to units in foreclosure.”

Chapter 13 — Owners

13-1.A. Owner Recruitment and Retention

O

13.11.G.
o

Added the following language:

“If the PHA will be conducting outreach events, the PHA must ensure that notices and
communications during outreach events are provided in a manner that is effective for
persons with hearing, visual, and other communications-related disabilities. PHAs must
also take reasonable steps to ensure meaningful access to programs to persons with
limited English proficiency.”

Updated MDOC Policy to include:

“Developing working relationships with owners, apartment associations, industry
investor groups, and real estate brokers associations.

To the extent practical, partnering with and attending events hosted by other area
agencies to deliver information about the HCV program.”

Foreclosure

Added section 13.11.G. Foreclosure:

Families receiving HCV assistance are entitled to certain protections set forth under the
Protecting Tenants at Foreclosure Act (PTFA). During the term of the lease, the new owner
of the property does not have good cause to terminate the tenant’s lease, unless the new
owner will occupy the unit as their primary residence and has provided the tenant with
at least a 90-day notice. In that case, the lease may be terminated effective on the date
of sale, although the tenant is still entitled to a 90-day notice to vacate. Further, the new
owner assumes interest in the lease between the prior owner and the tenant and to the
HAP contract.

Any state or local law that provides longer time periods or other additional protections
for tenants also applies.

MDOC Policy
If a property is in foreclosure, MDOC will make all reasonable efforts to determine the

status of the foreclosure and ownership of the property and will continue to make
payments to the original owner until ownerships legally transfers in accordance with the
HAP contract.

MDOC will attempt to obtain a written acknowledgement of the assignment of the HAP
contract from the successor in interest. This will include a request for owner information,
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including a tax identification number and payment instructions from the new owner. Even
if the new owner does not acknowledge the assignment of the HAP contract in writing,
the assignment is still effective by operation of law.

MDOC will inform the tenant that they must continue to pay rent in accordance with the
lease, and if the new owner refuses to accept payment or cannot be identified, the tenant
should pay rent into escrow. Failure to pay rent may constitute an independent ground
for eviction.

In the event that MDOC is unable to make HAP payments to the new owner due to an
action or inaction by the new owner that prevents such payments (e.g., rejection of
payments or failure to maintain the property accordingly to HQS), or due to an inability
to identify the new owner, MDOC will either use the funds to pay:

The utilities that are the owner’s responsibility after taking reasonable steps to notify the
owner; except that if the unit has been or will be rendered uninhabitable due to
termination or threat of termination of service, prior notice is not required. In the latter
case, MDOC shall notify the owner within a reasonable time after making the utility
payment; or

For the family’s reasonable moving costs, including security deposit costs.
MDOC will also refer the tenant, as needed, to the local legal aid office in order to ensure
adequate protection of the tenant’s rights and enforcement of the successor in interest’s

performance under the HAP contract.

See Section 12-111.B for a discussion of foreclosure as it pertains to owner termination of
tenancy.”

Chapter 14 — Program Integrity

e No substantial edits.

Chapter 15 — Special Housing Types

e No substantial edits.

Chapter 16 — Program Administration

e 16-ll.B. Payment Standards

O

Updated language to read:

“A non-SAFMR PHA may establish an exception payment standard for a zip code area of
up to and including 110 percent of the SAFMR determined by HUD for that zip code area.
Regardless of the level of the exception payment standard compared to the metropolitan
area FMRs (MAFMRs), the PHA must send an email to SAFMRs@hud.gov to notify HUD
that it has adopted an exception payment standard based on the SAFMR. A PHA that
adopts an exception payment standard pursuant to this authority must apply it to the
entire zip code area, for both its HCV, and if applicable, its PBV program. For the PBV
program, this means that the rent to owner may not exceed the new exception payment
standard amount, provided the rent is still reasonable. A PHA that adopts an exception
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16-111.C.
o)

payment standard area must revise its briefing materials to make families aware of that
exception payment standard and the area that it covers.”

Informal Hearings for Participants

Added the following section and MDOC Policy:

“Remote Informal Hearings

The PHA’s essential responsibility is to ensure informal hearings meet the requirements
of due process and comply with HUD regulations. Therefore, all PHA policies and
processes for remote informal hearings will be conducted in accordance with due process
requirements and will be in compliance with HUD regulations.

MDOC Policy
The PHA has the sole discretion to require that informal hearings be conducted remotely

in case of local, state, or national physical distancing orders, and in cases of inclement
weather or natural disaster.

In addition, MDOC will conduct an informal hearing remotely upon request as a
reasonable accommodation for a person with a disability, if a participant does not have
childcare or transportation that would enable them to attend the informal hearing, or if
the participant believes an in-person hearing would create an undue health risk. The PHA
will consider other reasonable requests for a remote informal hearing on a case-by-case
basis.

Conducting Informal Hearings Remotely

In conducting any informal hearing remotely, the PHA shall ensure due process and that
all parties are able to have full access to the hearing.

MDOC Policy
The PHA will conduct remote informal hearings via telephone conferencing call-in or via

videoconferencing. If the informal hearing will be conducted via videoconferencing, the
PHA will ensure that all participants, participant representatives, advocates, witnesses,
PHA representatives, and the hearing officer can adequately access the platform (i.e.,
hear, be heard, see, and be seen).

If any participant, representative, advocate, witness, PHA representative, or hearing
officer is unable to effectively utilize the videoconferencing or telephone call-in, the PHA
will provide all parties login information and/or telephone call-in information before the
hearing.”

Added the following language to MDOC Policy:
“That a family may request a remote informal hearing.

If MDOC will require that the hearing be conducted remotely, at the time the notice is
sent to the family informing them of the right to request an informal hearing, the family
will be notified that the informal hearing will be conducted remotely. The family will be
informed of the processes involved in a remote informal hearing and that the PHA will
provide technical assistance, if needed, before the informal hearing.”
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(and)

“If the family cannot show good cause for the failure to appear or a rescheduling is not
needed as a reasonable accommodation, MDOC’s decision will stand.”

o Updated MDOC Policy to include:
“The family will be allowed to copy any documents related to the hearing at a cost of $.25
per page. The family must request discover of MDOC documents no later than 10 business
days prior to the scheduled hearing date.

If the hearing will be conducted remotely, the PHA will compile a hearing packet,
consisting of all documents the PHA intends to produce at the informal hearing. MDOC
will mail copies of the hearing packet to the family, the family’s representatives, if any,
and the hearing officer at least three days before the scheduled remote informal hearing.
The original hearing packet will be in the procession of the MDOC representative and
retained by MDOC.

The parties may agree to share documents electronically and change the 10 business days
rule outlined above.”
o Added language and updated MDOC Policy to read:

“The PHA hearing procedures may provide that the PHA must be given the opportunity
to examine at the PHA officers before the hearing any family documents that are directly
relevant to the hearing. The PHA must be allowed to copy any such document at the PHA's
expense. If the family does not make the document available for examination on request
of the PHA, the family may not rely on the document at the hearing.

MDOC Policy
For informal hearings, MDOC will require the family to provide any documents directly

relevant to the informal hearing at least ten business days before the scheduled hearing.
MDOC will scan and email copies of these documents to the hearing officer and MDOC
representative the same day.

The parties may agree to share documents electronically and change the 10 business days
rule outlined above.”

Chapter 17 — Project-Based Vouchers
e 17-1l.B. Owner Proposal Selection Procedures
o Added the following language:
“For certain public housing projects where the PHA has an ownership interest or control,
the PHA may attach PBV assistance non-competitively without following one of the two
processes above.

This exception applies when the PHA is engaged in an initiative to improve, develop, or
replace a public housing property or site. The public housing units may either currently
be in the public housing inventory or may have been removed from the public housing
inventory within five years of the date on which the PHA entered into the AHAP or HAP.
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If the PHA is planning rehabilitation or new construction on the project, a minimum
threshold of $25,000 per unit in hard costs must be expended.

If the PHA plans to replace public housing by attaching PBV assistance to existing housing
in which the PHA has an ownership interest or control, then the $25,000 per unit
minimum threshold does not apply as long as the existing housing substantially complies
with HQS.

The PHA must include in the administrative plan what work it plans to do on the property
or site and how many PBV units will be added to the site.”

17-11.E. Subsidy Layering Requirements

O

Updated the language to read:

“The subsidy layering review is intended to prevent excessive public assistance by
combining (layering) housing assistance payment subsidy under the PBV program with
other governmental housing assistance from federal, state, or local agencies, including
assistance such as tax concessions or tax credits.

HUD requires new construction and rehabilitation housing that will include forms of
governmental assistance other than PBVs to undergo a subsidy layering review (SLR) prior
to entering into an Agreement to Enter into Housing Assistance Payments Contract
(AHAP). Subsidy layering requirements do not apply to existing housing, when PBV is the
only governmental assistance, or for projects already subject to a PBV HAP contract, even
if the project is recapitalized with outside sources of funding.

When a PHA selects a new construction or rehabilitation project, the PHA must require
information regarding all HUD and/or other federal, state, or local governmental
assistance to be disclosed by the project owner using Form HUD-2880. Appendix A of FR
Notice 2/28/20 contains a list of all required documentation.

Either HUD or a HUD-approved housing credit agency (HCA) in the PHA’s jurisdiction
performs the subsidy layering review. The PHA must request an SLR though their local
HUD Field Office or, if eligible, through a participating HCA.

If the SLR request is submitted to an approved HCA, and the proposed project-based
voucher assistance meets HUD subsidy layering requirements, the HCA must submit a
certification to HUD and notify the PHA. The PHA may proceed to execute an AHAP at that
time if the environmental approval is received.

The HAP contract must contain the owner's certification that the project has not received
and will not receive (before or during the term of the HAP contract) any public assistance
for acquisition, development, or operation of the housing other than assistance disclosed
in the subsidy layering review in accordance with HUD requirements.”

17-1I1.D. Inspecting Units

e}

Updated Pre-HAP Contract Inspections subsection to read:
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“The PHA must inspect each contract unit before execution of the HAP contract. The PHA
may not provide assistance on behalf of the family until the unit fully complies with HQS,
unless the PHA has adopted a policy to enter into a HAP contract for units that fail the
initial HQS inspection as a result of only non-life-threatening conditions, or if the unit
passed an alternative inspection.

MDOC Policy
MDOC will not provide assistance on behalf of the family until the unit fully complies with

HQS.”
o Updated Turnover Inspections subsection to read:

“Before providing assistance to a new family in a contract unit, the PHA must inspect the
unit. The PHA may not provide assistance on behalf of the family until the unit fully
complies with HQS.”

e Exhibit 17-2: Special Provisions Applying to TPVs Awarded as Part of a Voluntary Conversion of
Public Housing Units in Projects that Include RAD PBV Units
o Added Exhibit 17-2.

Chapter 18 — Project Based Vouchers (PBV) Under the Rental Assistance Demonstration (RAD) Program

e 18-1.B. Applicable Regulations
o Updated language to read:
“For the RAD PBV program, Congress authorized HUD to waive certain statutory and
regulatory provisions or establish alternative requirements from the standard PBV
program. These provisions are identified in Notice 2019-23 (issued September 5, 2019).
Any non-RAD PBV units located in the covered project are subject to the same waivers
and alternative requirements where noted in Notice PIH 2019-23 and in this policy.

Otherwise, all regulatory and statutory requirements for the standard PBV program in 24
CFR Part 983 and Section 8(0)(13) of the Housing Act of 1937, and all applicable standing
and subsequent Office of Public and Indian Housing (PIH) notices and guidance, including
related handbooks, apply to RAD PBV. This includes environmental review, Davis-Bacon,
and fair housing requirements.

RAD is authorized by the Consolidated and Further Continuing Appropriations Act of 2012
(Public Law 112-55, approved November 18, 2011), as amended by the Consolidated
Appropriations Act of 2014 (Public Law 113-76, approved January 17, 2014), the
Consolidated and Further Continuing Appropriations Act of 2015 (Public Law 113-235,
approved December 6, 2014), the Consolidated Appropriations Act of 2016 (Public Law
114-113, approved December 18, 2015), the Consolidated Appropriations Act, 2017
(Public Law 115-31, approved May 5, 2017), and section 237 of Title Il, Division L,
Transportation, Housing and Urban Development, and Related Agencies, of the
Consolidated Appropriations Act, 2018 (Public Law 115-141, approved March 23, 2018)
collectively, the “RAD Statute.” Requirements specific to the RAD program may be found
in the following:

e Generally, public housing projects converting assistance under RAD are bound by the
terms of the notice in effect at the time of closing.
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o Notice PIH 2019-23 was immediately applicable at the time of closing to all
projects converting assistance (notwithstanding execution of a commitment
for conversion). Notice PIG 2019-23 was published on September 5, 2019.

o Except with respect to changes in the project eligibility and selection criteria,
not included in this policy, which are effective after a 30-day comment
period.

Notice PIH 2012-32, REV-3 was applicable to projects that were seeking conversion of
assistance through RAD, including those where a CHAP had already been issued when
it was published January 12, 2017.

o Except with respect to changes in the project eligibility and selection criteria,
not included in this policy, which were effective after a 30-day comment
period.

Notice PIH 2012-32, REV-2l was applicable to projects that were seeking conversion
of assistance through RAD, including those where CHAP had already been issued

when it was published June 15, 2015.”
e 18-1.D. Relocation Requirements
o Updated language to read:
“For projects that apply for conversion of assistance under the First Component of RAD
and will convert November 10, 2016 or later, the following applies [Notice PIH 2016-17]:

In some developments, in-place residents may need to be relocated as a result of
properties undergoing repairs, being demolished and rebuilt, or when assistance
is transferred from one site to another. RAD program rules prohibit the
permanent, involuntary relocation of residents as a result of conversion. Residents
that are temporarily relocated retain the right to return to the project once it has
been completed. Any non-RAD PBV units located in the same project are also
subject to the right to return.

Relocation assistance provided to residents will vary depending on the length of
time relocation is required. Residents must be properly notified in advance of
relocation requirements in accordance with RAD program rules and Uniform
Relocation Act (URA) requirements, and other requirements which may be
applicable such as Section 104(d) of the Housing and Community Development Act
of 1974, as amended. Sample informing notices are provided in Appendices 2—5 of
Notice PIH 2014-17. A written relocation plan is required if the RAD conversion
involves permanent relocation (including a move in connection with a transfer of
assistance) or temporary relocation anticipated to last longer than a year. While
the PHA is not required to have a written relocation plan for temporary relocation
lasting one year or less, HUD strongly encourages PHAs to prepare one. Appendix
Il of Notice PIH 2016-17 contains recommended contents for a relocation plan.”

...and...

However, for projects that applied for conversion prior to November 10, 2016, the following

applies [Notice PIH 2014-17]:

e In some developments, in-place residents may need to be relocated as a result of
properties undergoing repairs, being demolished and rebuilt, or when assistance is
transferred from one site to another. RAD program rules prohibit the permanent,
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involuntary relocation of residents as a result of conversion. Residents that are
temporarily relocated retain the right to return to the project once it has been completed.

e Relocation assistance provided to residents will vary depending on the length of time
relocation is required. Residents must be properly notified in advance of relocation
requirements in accordance with RAD program rules and Uniform Relocation Act (URA)
requirements. Sample informing notices are provided in Appendices 2-5 of Notice PIH
2014-17. While the PHA is not required to have a written relocation plan, HUD strongly
encourages PHAs to prepare one. Appendix | of Notice PIH 2014-17 contains
recommended contents for a relocation plan.

e |n addition, PHAs must undertake a planning process that complies with the Uniform
Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended
(URA), although not all relocations under RAD will trigger requirements under URA. URA
statute and implementing regulations may be found at 49 CFR Part 24.

e Any residents that may need to be temporarily relocated to facilitate rehabilitation or
construction will have a right to return to an assisted unit at the development once
rehabilitation or construction is completed. Where the transfer of assistance to a new site
is warranted and approved, residents of the converting development will have the right
to reside in an assisted unit at the new site once rehabilitation or construction is
complete. Residents of a development undergoing conversion of assistance may
voluntarily accept a PHA or owner’s offer to permanently relocate to another assisted
unit, and thereby waive their right to return to the development after rehabilitation or
construction is completed.

e 18-1.E. Equal Opportunity Requirements
o Updated language to read:

“RAD conversions are governed by the same civil rights authorities that govern HUD-
assisted activities in general. These authorities prohibit discrimination and impose
affirmative obligations on HUD program participants. PHAs must comply with all applicable
fair housing and civil rights laws, including but not limited to the Fair Housing Act, Title VI
of the Civil Rights Act of 1964, and Section 504 of the Rehabilitation Act of 1973, when
conducting relocation planning and providing relocation assistance. For example, persons
with disabilities returning to the RAD project may not be turned away or placed on a
waiting list due to a lack of accessible units. Their need for an accessible unit must be
accommodated. See the RAD Fair Housing, Civil Rights, and Relocation Notice [Notice PIH
2016-17] for more information.”

e 18-1l.B. Ownership and Control
o Updated language to read:
“For projects governed by Notice PIH 2019-23, the following language applies:

e Under the PBV program, the contract administrator and the owner listed on the
contract cannot be the same legal entity (i.e., the PHA cannot execute a contract with
itself). To avoid this situation, the PHA may either: 1) Transfer the ownership of the
project to a nonprofit affiliate or instrumentality of the PHA (including to a “single-
purpose entity” that owns nothing other than the property, which will typically be a
requirement of a lender or investor), or 2) The PHA can form a related entity that is
responsible for management and leasing and can serve as the owner for purposes of
the Section 8 HAP contract; in this scenario, the HAP is then executed between the
PHA (as the contract administrator) and the PHA’s related entity (as the owner for
HAP contract purposes). Note that in the second scenario, both the PHA and the
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entity serving as the owner for HAP contract purposes will be required to sign the RAD
Use Agreement [RAD Resource Desk FAQ 01/24/19].

Except where permitted to facilitate the use of low-income housing tax credits, during
both the initial term and renewal terms of the HAP contract, ownership must be by a
public or non-profit entity. HUD may also allow ownership of the project to be
transferred to a tax credit entity controlled by a for-profit entity to facilitate the use
of tax credits for the project, but only if HUD determines that the PHA or a nonprofit
entity preserves an interest in the profit. The requirement for a public or non-profit
entity, or preservation of an interest by a PHA or non-profit in a property owned by a
tax credit entity controlled by a for-profit entity, is satisfied if a public or non-profit
entity (or entities), directly or through a wholly-owned affiliate (1) holds a fee simple
interest in the property; (2) is the lessor under a ground lease with the property
owner; (3) has the direct or indirect legal authority to direct the financial and legal
interest of the property owner with respect to the RAD units, (4) owns 51 percent or
more of the general partner interests in a limited partnership or 51 percent or more
of the managing member interests in a limited liability company with all powers of a
general partner or managing member, as applicable; (5) owns a lesser percentage of
the general partner or managing member interests and holds certain control rights as
approved by HUD; (6) owns 51 percent or more of all ownership interests in a limited
partnership or limited liability company and holds certain control rights as approved
by HUD; or (7) demonstrates other ownership and control arrangements approved by
HUD.

Control may be established through the terms of the project owner’s governing
documents or through a Control Agreement, provided that in either case amendment
of the terms of control requires consent from HUD.

For projects subject to the requirements of Notice PIH 2012-32, REV-3, the following
language applies:

Except where permitted to facilitate the use of low-income housing tax credits, during
both the initial term and renewal terms of the HAP contract, ownership must be by a
public or nonprofit entity. The requirement for a public or nonprofit entity is satisfied
if a public or nonprofit entity (or entities), directly or through a wholly owned affiliate
(1) holds a fee simple interest in the property; (2) is the lessor under a ground lease
with the property owner; (3) has the direct or indirect legal authority to direct the
financial and legal interest of the property owner with respect to the RAD units, (4)
owns 51 percent or more of the general partner interests in a limited partnership or
51 percent or more of the managing member interests in a limited liability company
with all powers of a general partner or managing member, as applicable; (5) owns a
lesser percentage of the general partner or managing member interests and holds
certain control rights as approved by HUD; (6) owns 51 percent or more of all
ownership interests in a limited partnership or limited liability company and holds
certain control rights as approved by HUD; or (7) other ownership and control
arrangements approved by HUD.

If low-income housing tax credits will be used, HUD may allow ownership of the
property to be transferred to a tax credit entity controlled by a for-profit entity if HUD
determines that the PHA preserves its interest in the property. Preservation of PHA
interest in the property includes but is not limited to the following:
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o The PHA, or an affiliate under its sole control, is the general partner or
managing member;

o The PHA retains fee ownership and leases the real estate to the tax credit
entity pursuant to a long-term ground lease;

o The PHA retains control over leasing the property and determining
program eligibility;

o The PHA enters into a control agreement by which the PHA retains
consent rights over certain acts of the project owner and retains certain
rights over the project;

o Other means that HUD finds acceptable

For projects that converted assistance prior to the implementation of Notice PIH 2012-
32, REV-3, the following language applies:

e During both the initial term and renewal terms of the HAP contract, ownership must
be either of the following:

o A public or nonprofit entity that has legal title to the property. The entity
must have the legal authority to direct the financial, legal, beneficial, and
other interests of the property; or

o A private entity, if the property has low-income tax credits. The PHA must
maintain control via a ground lease.

e 18-1I.D. Subsidy Layering Requirements
o Updated language to read:

“For projects governed by Notice PIH 2019-23, the following language applies:

In the case of a PHA that will no longer have ACC units as a result of the pending
or simultaneous closing, or have less than 50 units remaining and have initiated
procedures to dispose of their final ACC units, there is no restriction on the
amount of public housing funds that may be contributed to the covered project
at closing; the PHA may convey all program funds to the covered projects or
projects through the conversion. However, the PHA must estimate and plan for
outstanding liabilities and costs and must follow Notice PIH 2016-23 or successor
notice regarding the administrative activities required to terminate the ACC if it
has no plans to develop additional public housing.

In the case where the PHA will continue to maintain other units in its inventory
under a public housing ACC, a contribution of operating funds to the covered
project that exceeds the average amount the project has held in operating
reserves over the past three years will trigger a subsidy layering review under 24
CFR 4.13. Similarly, any contribution of capital funds, including Replacement
Housing Factor (RHF) or Demolition Disposition Transitional Funding (DDTF), will
trigger a subsidy layering review. Notwithstanding the subsidy layering review,
PHAs should be mindful of how the capital funds or operating reserves used in
the financing of its RAD properties may impact the physical and financial health
of properties that will remain in its public housing inventory.

Following execution of the HAP contract, PHAs are authorized to use operating
and capital funds to make HAP payments for the remainder of the first calendar
year in which the HAP contract is effective. Otherwise, a PHA may not contribute
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public housing program funds to the covered project unless those funds have
been identified in the RCC and converted at closing for Section 8 RAD purposes.

For projects governed by Notice PIH 2012-32, REV-3, the following language applies:

In the case of a PHA that is converting all of its ACC units, there is no restriction
on the amount of public housing funds that may be contributed to the covered
project at closing; the PHA may convey all program funds to the covered projects.
In order to cover the cost of administrative activities required to terminate the
ACC, once it no longer has units under the ACC and has no plans to develop
additional public housing, the PHA may:

o Designate that a reserve associated with the project be available to fund
any public housing closeout costs (such as an operating deficit reserve or
a specific PHA closeout reserve). Any funds not needed for public housing
closeout costs would remain in such reserve or may be transferred to
another reserve associated with the project (such as the replacement
reserve). Thereafter, these funds may be used at the project pursuant to
the authorized use of the applicable reserve; or

o Retain funds under the public housing program for this purpose.
However, HUD will recapture any public housing funds that a PHA does
not expend for closeout costs.

In the case where the PHA will continue to maintain other units in its inventory
under a public housing ACC, a contribution of operating funds to the covered
project that exceeds the average amount the project has held in operating
reserves over the past three years will trigger a subsidy layering review under 24
CFR 4.13. Similarly, any contribution of capital funds, including Replacement
Housing Factor (RHF) or Demolition Disposition Transitional Funding (DDTF), will
trigger a subsidy layering review. Notwithstanding the subsidy layering review,
PHAs should be mindful of how the capital funds or operating reserves used in
the financing of its RAD properties may impact the physical and financial health
of properties that will remain in its public housing inventory.

In addition, following execution of the HAP contract, PHAs are authorized to use
operating and capital funds to make HAP payments for the remainder of the first
calendar year in which the HAP contract is effective. Otherwise, a PHA may not
contribute public housing program funds to the covered project unless such
funding has been identified in the approved financing plan and included in the
approved “sources and uses” attached to the RCC.

For projects governed by the requirements of Notice PIH 2012-32, REV-2, the following
language applies:

In the case of a PHA that is converting all of its ACC units, there is no restriction
on the amount of public housing funds that may be contributed to the covered
project at closing; the PHA may convey all program funds to the covered project.
HUD will recapture any public housing funds that a PHA has not expended once
it no longer has units under ACC. In the case where the PHA will continue to
maintain other units in its inventory under a public housing ACC, a contribution
of operating funds to the covered project that exceeds the average amount the
project has held in operating reserves over the past three years will trigger a
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subsidy layering review under 24 CFR 4.13. Similarly, any contribution of capital
funds, including Replacement Housing Factor (RHF) or Demolition Disposition
Transitional Funding (DDTF), will trigger a subsidy layering review.
Notwithstanding the subsidy layering review, PHAs should be mindful of how the
capital funds or operating reserves used in the financing of its RAD properties may
impact the physical and financial health of properties that will remain in its public
housing inventory.”

18-11.E. PBV Percentage Limitation and Unit Cap

O

Updated language and MDOC Policy to read:
“Unit Cap Limitation

When HUD published REV-3 of Notice PIH 2012-32, the cap on the number of assisted
units in each project was eliminated. Under the standard PBV program the cap is set at
the greater of 25 units or 25 percent of the units in the project. HUD is waiving this
requirement, and projects governed by Notice PIH 2019-23 and Notice PIH 2012-32, REV-
3 have no cap on the number of units that may receive PBV assistance in a project.

However, for projects that are governed by REV-2 of Notice PIH 2012-32, the cap on the
number of PBV units in the project is increased to 50 percent. In these projects, however,
provided units met certain exception criteria, the PHA may have converted a larger
number of units to RAD PBV. For projects governed by the requirements of Notice PIH
2012-32, REV-2 only, the following language applies: In general, the PHA may not provide
PBV assistance for units in a project if the total number of dwelling units in the project
that will receive PBV assistance during the term of the PBV HAP contract is more than 50
percent of the number of dwelling units (assisted or unassisted) in the project. However,
PHAs may exceed the 50 percent limitation when units in the project are occupied by
elderly and/or disabled families or families that will receive supportive services. These
units are known as “excepted units” and do not count toward the project cap.

For projects governed by the requirements of Notice PIH 2012-32, REV-2 choosing to
include excepted units, additional policy decisions may be required.”

18-II.F. Site Selection Standards

O

Added the following:
“To facilitate the uniform treatment of residents and units, any non-RAD PBV units
located in the same project are subject to the terms of this provision.”

18-11.G. Environmental Review

O

Updated language to read:

“HUD cannot approve an applicant’s financing plan submission unless and until the
required environmental review has been completed for the applicant’s proposed
conversion project and found to meet environmental review requirements.
Environmental documents must be submitted no later than the applicant’s financing plan.
HUD will not issue a RAD Conversion Commitment (RCC) if the project plan does not meet
the environmental review requirements described in Attachment 1A of Notice PIH 2019-
23. Once an awardee has submitted an application for a specific project, they may not
make any choice limiting actions before the completion of the environmental review.”

18-11I.C. Housing Accessibility for Persons with Disabilities

O

Added the following language:
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e 18-ll.D.
o)

e 18-IV.B.

“Federal accessibility requirements apply to all conversations, whether they entail new
construction, alternations, or existing facilities.”

Inspecting Units

Updated language to read:

“Under standard PBV regulations at 24 CFR 983.103(b), a PHA may not enter into a HAP
contract until the PHA has determined all units comply with HQS. It is responsibility of the
contract administrator to perform this initial inspection (unless units are PHA-owned). In
order to accommodate projects in which repairs are conducted, however, HUD has
waived this requirement when units are undergoing rehabilitation. In this case, units must
meet HQS by the date indicated in the RAD Conversion Commitment (RCC).”

Updated language in Turnover Inspections to read:

“Before providing assistance to a new family in a contract unit, the PHA must inspect the
unit. The PHA may not provide assistance on behalf of the family until the unit fully
complies with HQS.”

Added subsection:

“Alternative Inspections [24 CFR 983.103(g); Notice PIH 2016-05]

In the case of mixed-finance properties that are subject to alternative inspections, the
PHA may rely upon an alternative inspection conducted at least triennially to demonstrate
compliance with inspection requirements.

MDOC Policy
MDOC will not rely on alternative inspection standards.”

HAP Contract Requirements
Updated language in Contract Information subsection to read:

The RAD PBV program uses the PBV HAP contract for new construction or rehabilitated
housing (Form HUD-52530A), as modified by the RAD rider (Form HUD-52621). For
closings on or after January 1, 2018, HUD incorporated the RAD rider directly into the
standard PBV HAP contract. For closing that occurred prior to January 1, 2018, the RAD
rider must be attached to the PBV HAP contract.

The distinction between “existing housing” and “rehabilitated and newly constructed
housing” is overridden by RAD requirements. The project must also have an initial RAD
use agreement. All public housing RAD conversion properties financed with LIHTC are also
required to include an LIHTC rider.”

Updated language in Term of HAP Contract subsection to read:

“The initial term of the HAP contract may not be for less than 15 years, and may be for a
term of up to 20 years upon request of the owner and with approval of the administering
voucher agency. Upon expiration of the initial term of the contract, and upon each
renewal term of the contract, for the prescribed number and mix of units, either on the
site of the project subject to the expiring contract or, upon request of the project owner
and subject to PHA and HUD approval, at another site through a future transfer of
assistance. Contracts are subject to the terms and conditions applicable at the time of
each offer, and further subject to the availability of appropriations for each year of each
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18-IV.C.

@)

18-V.B.
o

18-V.D.

such renewal. To implement this provision, HUD is waiving section 8(0)(13)(F) of The
United States Housing Act of 1937, which permits a minimum term of one year, as well as
24 CFR 983.205(a), which governs the contract term.”

Updated language in Mandatory Contract Renewal subsection to read:

“By statue, upon contact expiration, the agency administering the vouchers will offer, and
the PHA will accept, renewal of the contract for the prescribed number and mix of units,
either on the site of the project subject to the expiring contract or, upon request of the
project owner and subject to PHA and HUD approval, at another site through a future
transfer of assistance. The contract is subject to the terms and conditions applicable at
the time of renewal and the availability of appropriations each year for such renewal.
Consequently 24 CFR 983.205(b), governing the PHA discretion to renew the contract, will
not apply.”

Amendments to the HAP Contract
Updated language in Floating Units subsection to read:

“Upon request of the owner to the voucher agency that will administer the project, HUD
will permit assistance to float among units within the project that are the same bedroom
size. The unit to which assistance is floated must be comparable to the unit being replaced
in quality and amenities.

If the PHA chooses to float units, units are not specifically identified on the HAP contract,
rather the HAP contract must specify the number and type of units in the property that
are RAD PBV units. The property must maintain the same number and type of RAD units
from the time of the initial HAP contract execution forward.”

Prohibited Rescreening of Existing Tenants Upon Conversion

Added the following language:

“Any non-RAD PBV units located in the same project are also subject to the right to
return.”

Organization of the Waiting List

Added the following language:

“Any non-RAD PBV units located in the same project are also subject to these
requirements.”

18-V.E. Selection from the Waiting List

O

18-VI.B.

Added the following language to the Income Targeting subsection:

“Any non-RAD PBV units located in the same project are also subject to these
requirements.”

Updated language and MDOC Policy in Preferences subsection:

“The PHA may use the same selection preferences that are used for the tenant-based
voucher program, establish selection criteria or preferences for the PBV program as a
whole, or for occupancy of particular PBV developments or units.

MDOC Policy
MDOC will not offer any preferences for the RAD PBV program.”

Lease
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Removed the following language in Lease Requirements subsection:

“An example of language that may be included can be found in Attachment 1E of Notice
PIH 2012-32, REV-2.”

Updated language in Owner Termination of Tenancy subsection to read:

“With two exceptions, the owner of a PBV unit may terminate tenancy for the same
reasons an owner may in the tenant-based voucher program (see Section 12-11I.B. and 24
CFR982.310). In the PBV program, terminating tenancy for “good cause” does not include
doing so for a business or economic reason, or a desire to use the unit for personal or
family use or other non-residential purpose.

Projects converting from public housing to PBV under RAD have additional procedural
rights that do not apply to the standard PBV program. These procedural rights must be
included in the owner’s lease as well as the PHA’s administrative plan. In addition to the
regulations at 24 CFR 983.257 related to project owner termination of tenancy and
eviction (which MTW agencies may not alter) the termination procedure for RAD
conversions to PBV will require that PHAs provide adequate written notice of termination
of the lease which may not be less than:

e Areasonable period of time, but not to exceed 30 days:
o If the health or safety of other tenants, PHA employees, or persons
residing in the immediate vicinity of the premises is threatened; or
o Inthe event of any drug-related or violent criminal activity or any felony
conviction
o Note less than 14 days in the case of nonpayment of rent
e Notless than 30 days in any other case, except that if a state or local law provides
for a shorter period of time, such shorter period will apply.

These provisions apply to non-RAD PBV units located in the project as well.”

Updated language in the Continuation of Housing Assistance Payments subsection and
MDOC Policy to read:

“Current residents living in the property prior to conversion are placed on and remain
under the HAP contract when TTP equals or exceeds gross rent. In this case, until such
time as the family’s TTP falls below the gross rent, the family will pay the owner the lesser
of their TTP minus the utility allowance or any applicable maximum rent under the LIHTC
program. The family will continue to pay this amount until/if circumstances change and
HAP is paid on their behalf. In other words, assistance may subsequently be reinstated if
the tenant becomes eligible for assistance. In such cases, the resident is still considered a
program participant. All of the family obligations and protections under RAD and standard
PBV apply to the resident. Likewise, all requirements with respect to the unit, such as
compliance with the HQS requirements, apply as long as the unit is under HAP contract.
Any non-RAD PBV units located in the same project are also subject to these
requirements.

Unless a waiver is requested and approved, following conversion, 24 CFR 983.53(d)
applies, and any new admission referred to the RAD PBV project must be initially eligible
for a HAP payment at admission to the program. The PHA may request a waiver from HUD
in order to admit otherwise eligible families whose TTP exceeds gross rent and to allow
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the units those families occupy to remain under the HAP contract even if the PHA has not
paid HAP for the family in 180 days.

Further, for any new families admitted after the conversion, assistance will be terminated
180 days after the last housing assistance payment on their behalf. The cessation of
housing assistance payments does not affect the family’s other rights under its lease, nor
does it preclude the resumption of payments as a result of later changes in income, rents,
or other relevant circumstances if such changes occur within the 180-day window. If a
family’s assistance is terminated as a result of their zero HAP status, the PHA must remove
the unit from the HAP contract. If the project is fully assisted, the PHA must reinstate the
unit after the family has vacated the property. If the project is partially assisted, the PHA
may substitute a different unit for the unit on the HAP contract in accordance with 24 CFR
983.207.”

18-VI.C. Public Housing FSS and ROSS Participants
o Added language to read:
“Any non-RAB PBV units located in the same project are also subject to these
requirements.”
18-1V.E. Moves
o Added language to read:
“Any non-RAD PBV units located in the same project are also subject to these
requirements.”
18-VI.G. Earned Income Disallowance
o Added language to read:
“Any non-RAD PBV units located in the same project are also subject to these
requirements.”
18-VLI. Informal Reviews and Hearings
o Removed the following language:
“Unlike in the standard PBV program, residents in converted projects have the right
to request an informal hearing for issues that adversely affect the resident’s rights,
obligations, welfare, or status with both the PHA and the project owner.”
o Updated MDOC Policy to read:
“The owner must provide an opportunity for an informal hearing before an eviction.”
18-VII.A. Initial Contract Rents
o Updated language to read:

“PHAs may adjust subsidy (and contract rents) across multiple projects as long as the
PHA does not exceed the aggregate subsidy for all of the projects the PHA has
submitted for conversion under RAD.

Notwithstanding HUD’s calculation of the initial contract rent based on the project’s
subsidy under the public housing program and any modifications made to the initial
contract rent, the initial rents are set at the lower of:

e An amount determined by the PHA, not to exceed 110 percent of the fair market
rent (FMR) or the PHA’s exception payment standard approved by HUD, or the
alternate rent cap in a PHA’s MTW agreement minus any utility allowance

e The reasonable rent
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e The rent requested by the owner.”
e 18-VII.C. Utility Allowances
o Updated language to read:

“After conversion, the PHA may maintain a utility allowance schedule for tenant-paid
utilities in accordance with standard PBV and HCV utility allowance regulations at 24
CFR983.301(f)(2)(ii) and 24 CFR 982.517 respectively. The PHA may instead, however,
apply site specific utility allowances. HUD waived the requirements for the standard
PBV program that the HCV utility allowance be used. If a site-specific utility allowance
is used, the utility allowance is applicable to non-RAD PBV units in the project and is
calculated consistent with Notice H 2015 04.”

e 18-VIII.C. Tenant Rent to Owner
o Added subsection:

“Initial Certifications [Notice PIH 2019-23]

For the initial certification, the PHA will use the family’s public housing tenant rent
(reflected on line 10f of the family’s most recent 50058) at the date of conversion to
calculate HAP and tenant rent for the PBV program. The PHA will use this amount until
the effective date of the earlier of the family’s first regular or interim recertification
following the conversion. At that point, the PHA will use the family’s TTP based on the
recertification and the applicable utility allowance (HCV or RAD PBV site-based, as
applicable) to determine PBV HAP and tenant rent. Any non-RAD PBV units located in the
same project are subject to the same requirements.”

Chapter 19 — Family Self Sufficiency Action Plan
e No substantial edits.
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